[Unofficial Translation / Not Certified]
Objection (Eksepsi) 

For and in the Interest of 

PT Newmont Minahasa Raya (PT NMR)

Accused I

(filed 19 August 2005)
Having read and listened to the reading of the Bill of Indictment and having reviewed how the investigation process was performed before this case was presented in this trial, there are many strong and fundamental legal grounds for the Accuseds to submit an objection (eksepsi) in respect of the Bill of Indictment. First, because Law No. 23 of 1997 regarding Environmental Management (“EL”) in conjunction with the Law on Criminal Procedure (LCP) stipulate the [investigation process] and make it [comply with] due process of law principles, translated by Prof. Mardjono Reksodiputro in his book Hak Asasi Manusia Dalam Sistem Peradilan Pidana (Human Rights in the Criminal Justice System), of 1999 page 27, as “a just legal process”.  Aspects of this principle that are not satisfied among other things are those that relate to (i)  hearing (examination in the prescribed forum) namely which forum should have competency over the matter, (ii) defense namely the right to include information in the minutes of investigation (“BAP”) before the Bill of Indictment is prepared. Second, the investigation process which is recorded in the BAP and the Bill of Indictment do not comply with and or meet the legal requirements regarding how an environmental dispute or an environmental crime should have been processed. Third, how the Bill of Indictment was prepared and the legal consequence of non-compliance [with the relevant statutory requirements].
In view of the above, we, the Defense Counsel for the Accused I, PT NMR, hereby submit an objection in respect of the Public Prosecutor’s Bill of Indictment.  This objection is based on Article 156 paragraph (1) of the LCP namely that the Bill of Indictment must be annulled and or the Bill of Indictment must be declared inadmissible if it does not meet the provisions of Article 143 in conjunction with Article 140 paragraph (1) of the LCP.  We describe below which parts of the Bill of Indictment the Accused I has an objection upon and states not to be in compliance with the relevant provision of the law, so that on this basis, factually and legally the Court has valid grounds to declare that the Bill of Indictment is void by operation of law and is inadmissable as the basis for a trial to determine the truth and justice in this case. 
To be clear, from our review of the Bill of Indictment, we found: (1) not all of the BAPs, which are the result of investigations and which are the basis for the Public Prosecutor in preparing the Bill of Indictment (see Article 140 paragraph (1) LCP) meet the requirements of the LCP, (2) the formal and substantive legal requirements of preparing a Bill of Indictment (see Article 143 paragraphs (2) and (3) of the LCP) are not satisfied, consequently it can be concluded that (i) the “due process of law” principle in preparing the BAPs as the basis for the bill of indictment, and (ii) the requirements of the LCP in preparing a Bill of Indictment, are not satisfied, therefore the Public Prosecutor’s Bill of Indictment in this case must be void by operation of law and must be declared by the court to be inadmissible. 
Honourable Panel of Judges,
Immediately after the Bill of Indictment is read, therefore, the Accused I in answering the question from the Chariman of the Panel of Judges on whether [the Accused I] understands the Bill of Indictment, the Accused has informed that “as a representative of the company, I do not understand the indictment, there is no pollution at Buyat Bay nor has the company ever received any single notification received by the company.  This indictment is the first notification received by the company” [Note: in English].  The unofficial translation is, “as a representative of the company, I don’t understand the indictment, there is no pollution at Buyat Bay nor has the company ever received any single notification received by the company.  This indictment is the first notification received by the company” [Note: in Indonesian language].  To be clear, moreover, as further elaborated below, and to be  considered and given attention, there are at least six (6) legal arguments for the objections of the Accused I, PT NMR, against the Public Prosector’s Bill of Indictment.  We hope that the six (6) legal arguments will be accepted by the Honourable Panel of Judges in the consideration of their decision.  
We will first provide the legal facts that indirectly relate to the formulation of the contents of the Bill of Indictment, but is related to the result of the [Police] investigation namely the BAPs which serve as the basis of the Public Prosecutor’s Bill of Indictment.  Then this Exception will be followed with an objection on the formulation of the contents of the bill of indictment itself, namely whether it has satisfied the formal and substantive requirements of Article 143 paragraph (2) points a and b of the LCP.
Honourable Panel of Judges and The team of Public Prosecutors,

1. The legal relationship between PT NMR and the Government of Indonesia is the Contract of Work (COW) that received legitimacy from the House of Representatives and approval from the President, so that the COW has a special character.  The COW grants PT NMR additional rights of due process namely an obligation by the Government of Indonesia to give written notice in the event that PT NMR commits a breach including in respect of an environmental matter, such as that described in the bill of indictment; and the obligation of PTNMR to remedy the breach.  Such written notice has never existed (see, COW, Article 20 paragraph (1)).
First and prior to providing a detailed legal description regarding the validity of the Bill of Indictment, we would like to present the legal relationship between PT NMR which in the Bill of Indictment is named as Accused I as a public company that invests its capital in Indonesia in mining on the basis of a COW.  A Contract of Work is a contract between the Government of the Republic of Indonesia and PT NMR. The state symbol of the Garuda eagle is affixed upon the Contract of Work, which symbol is used only in respect of a formal state official matter (see, Article 7 paragraph (1) PP 1958 No. 43 in conjuction with Article 36A of the 1945 Constitution).  The Minister for Energy and Mineral Resources (MEMR) represents the Government, in this case [representing] the State, in signing the Contract of Work. The Contract of Work, which under the Civil Code is a law among the parties thereto, received approval from the House of Representatives and the President. Therefore the Contract of Work which received legitimacy from the state, making it substantially equivalent with statutory norms, thus the provisions in the COW are different from contracts that are merely the result of the consensus of the parties that entered into them.
The rights and obligations constitutes norms that are binding among the parties under the COW are especially important to a foreign investor in the mining sector such as PTNMR which is 80% owned by Newmont Mining Corporation, based in Denver, the United States.  This is because a mining project requires a long-term commitment and long-term investment, therefore it is fundamental and crucial to mining companies to receive assurance of stability and certainty during the term of operation granted to them.  The concept of a COW was adopted by Indonesia for these purposes, namely to provide just such certainty and stability.  It is therefore imperative and relevant that the COW be respected, honored, and enforced, and be carefully considered by the Panel of Judges in examining the Bill of Indictment.
Honourable Panel of Judges and The team of Public Prosecutors,
The COW stipulates the rights and obligations of the parties thereto, including a mechanism for dispute resolution in the event of an environmental issue and difference of opinion between the Government and PT NMR. Article 2 paragraph 3 of the COW on the one hand provides PT NMR’s obligation namely to conduct all operations and activities so as to avoid waste or loss of natural resources, to protect natural resources against unnecessary damage. Then Article 2 paragraph 4 provides that PT NMR shall conduct its operation under the COW, in such a manner as to minimise harm to the Environment and shall utilise recognized modern mining industry practices to protect natural resources against unnecessary damage, to minimise pollution and harm emissions into the environment, and dispose of waste materials in a manner consistent with good waste disposal practices. The company shall otherwise conform with the relevant environmental protection laws and regulations of Indonesia.  
On the other hand, Article 20 paragraph 1 of the COW stipulates the Government’s authority namely to deliver a written notice of any default to the company and the company is given a period of 180 days (which must be stated in the notice) after receipt of the notice to correct the default. (see, a summary of some of the rights and obligations under the Contract of Work, Appendix E-1).  Finally, in the event of a dispute, the COW stipulates “all disputes” will be settled by mediation or arbitration to overcome differences between the parties (see, Article 21 of the COW).
Honourable Panel of Judges,
Up to the time when the Bill of Indictment was read, it is public knowledge, that there has never been one written notice of a breach as provided for in the COW which PT NMR, the Accused I, received from the Government of the Republic of Indonesia including in respect of an environmental issue which is now the substance of this Bill of Indictment.  A description on whether the due process rights have been exercised is not found in the Bill of Indictment.  Just by this reason only, namely the fact that the Accused was not given the opportunity to exercise the due process rights given by the Government, including the President and the House of Representatives, to PT NMR under the COW, there are valid grounds for the Court to declare that this Bill of Indictment is void by operation of law or at least inadmissible.  This is because the Accused is merely a victim because of a legal process which sets aside [the Accused’s] existence based on valid laws.  In other words, just on the basis of the COW, this Bill of Indictment is premature for a criminal prosecution.  Because, for whatever reason, the legality principle and the principle of “...honest and impartial” must be applied consistently in all levels of the court system” (see, general elucidation point 3e of the LCP).

2. The case is an “Environmental Dispute” and its resolution must comply with the EL as a lex speciale by prioritising methods other than a Bill of Indictment, but by means of administrative penalties, Alternative Dispute Resolution or submission of a civil claim.
As can be drawn from the Bill of Indictment, the time of the crime in this case commences since October 1997, while PT NMR commenced production in 1996, [this] is actually about an environmental dispute as stipulated in Law No 4 of 1982 regarding Basic Provisions of Environmental Management in conjunction with Law No. 23 of 1997 regarding Environmental Management (“EL”).  Article 1 point 19 EL descibes an “environmental dispute”, but does not contain a description of environmental crime.  Therefore, just from the general elucidation of the EL, there is an indication of where it lies within Indonesian jurisprudence [i.e. science of law].  It lies within the area of public administration law and the criminal provisions in the EL is a part of public administration law.  In this regard, Prof. Koesnadi Hardjasoemantri in his book Hukum Tata Lingkungan (Environmental Administration Law), seventh edition, fourteenth publication, 2000, published by UGM Press, page 38, stated “...environmental law is a judicial instrument for the management of the environment.  Considering environmental management is peformed by the Government, then a major part of environmental law is public administration law (bestuurrechts).”
This is the reason why, in the EL, “environmental dispute” is defined as “a disagreement between two or more parties which arises as a result of the existence or suspected existence of environmental pollution and/or damage”.  Of the two parties, on the one side, is the state, because environmental management is principally a responsibility of the state (see, Article 3 EL-97) and is implemented by the government (see, Article 8 EL-97).  On the other side, a “business or activity with the possibility that it can give rise to a large and important impact on the environment” (see, Article 15 EL).  In view of this, the EL from the beginning sees “existence or suspected existence of environmental pollution and/or damage” as a dispute, in other words, as a dispute it is considered to be the subject of civil law or administrative law; not as a crime, which is part of criminal law.  However, what we are seeing in this trial is that an “environmental dispute” is viewed as a crime.  Ironically, outside this trial, there is also a civil claim (under civil law) and an administrative Law action by the Government, through the Coordinating Minister for the Economy, Mr. Aburizal Bakrie.  It is to be noted that the Public Prosecutor’s civil claim, which predates this Bill of Indictment, has demanded, among other things, the imposition of an administrative penalty as provided for under Article 47 EL which is the same as the Bill of Indictment namely in the form of an environmental recovery.  Therefore if the Bill of Indictment is admitted, then all of the the Accuseds  will face two different punishments in respect of one action, namely through a criminal indictment and a civil claim. 
In the mean time, as published in news media, which has become public knowledge, the Government has appointed the Coordinating Minister for the Economy, Aburizal Bakrie as the coordinator for the Negotiating Team which will resolve this “environmental dispute” by out of court settlement namely using an alternative dispute resolution as intended by the EL. Consequently, this “environmental dispute” will be resolved simultaneously not only  by criminal law (as per the Bill of Indictment), civil law (a court claim that is being processed by the South Jakarta District Court), but also by way of ADR under the coordination of the the Coordinating Minister’s Negotiating Team, all at once.  All this resolution process is performed simultaneously and at different places, where the accused does not have any opportunity to state why one “environmental dispute” is resolved accumulatively and simultaneously?  Honourable Panel of Judges, the Accused [now can] only follow all these processes.  However, the Accused must firmly state that the publicly known facts are contrary to a hearing in respect of a legal problem under the due process of law principle.
Honourable Panel of Judges,

The civil claim that was submitted by the public prosecutor, as touched upon above, on the basis that there is an unlawful act as meant under the EL that is exactly the same as the basis of the Bill of Indictment.   The official claimant is the “State of the Republic of  Indonesia cq. The Government of the Republic of Indonesia cq. The Minister of the Environment represented by the Attorney General of the Republic of Indonesia, as State Attorney.  The claim uses the letterhead of the Attorney General’s office.  Defendants I and II are the same namely the Accused I and Accused II. The State Attorney in its claim demanded damages for tangible losses of USD 117,680,000.00 (one hundred seventeen million six hundred and eighty thousand United States Dollars) and intangible losses of Rp. 150.000.000.000,00 (one hundred and fifty billion rupiah), it also claimed to have an environmental recovery action to be carried out, and to resettle community members. This indicates that the State Attorney’s civil claim is analogous with what is stated by the Public Prosecutor in the Bill of Indictment which the accuseds are currently facing (see, Claim, Appendix E.4).
The Bill of Indictment against the accused is formulated using the alternative method, in which there are four alternatives as follows, primary, unlawfully intentionally committed an action that resulted in environmental pollution and or environmental damage as stipulated in and subject to a criminal penalty under Article 41 paragraph (1) in conjunction with Article 45 in conjunction with Article 46 paragraph (1) and Article 47 EL. Subsidiary, in violation of prevailing regulations intentionally releases or disposes substances, energy, and/or other components which are toxic or hazardous onto or into land, into the atmosphere, or surface water, knowing or with good reason to suppose that such act could give rise to environmental pollution and/or environmental damage or endanger public health or the life of another person  as stipulated in and subject to a criminal penalty under Article 43 paragraph (1) in conjunction with Article 45 in conjunction with Article 46 paragraph (1) and Article 47 EL. Sub-subsidiary, because of its negligence committed an act which resulted in environmental pollution and/or environmental damage as stipulated in and subject to a criminal penalty under Article 42 paragraph (1) in conjunction with Article 45 in conjunction with Article 46 paragraph (1) and Article 47 EL. Sub-sub-subsidiary, because of its negligence committed an act that releases or disposes substances, energy, and/or other components which are toxic or hazardous onto or into land, into the atmosphere, or surface water, knowing or with good reason to suppose that such act could give rise to environmental pollution and/or environmental damage or endanger public health or the life of another person. 

Honourable Panel of Judges,

If the EL as a lex speciale which is the basis for the Bill of Indictment to prosecute the Accused, and by the fact that obviously the substance of the Bill of Indictment is an “environmental dispute” so that it  comes under the scope of public administration law or civil law, then the resolution that is consistent with this legal principle is to be found in the COW and the EL.  To be exact, it is to take the form of an administrative action, or a civil claim, or in the case of PT NMR in the form of an alternative dispute resolution, therefore the Bill of Indictment as a criminal instrument must be declared inadmissible.

3.
The procedural law in this criminal case where there is an indictment regarding an “environmental dispute” is that found in the EL in conjunction with the KLH-POLRI-JA Joint Decree in conjunction with LCP and this procedural law was disregarded.
The EL not only stipulates the substantive law but in certain aspects stipulates the procedure law such as in respect of an investigation (see, chapter VIII article 40 EL). Consequently in respect of an investigation of an environmental matter, the EL serves as lex specialis. As a special law, the EL can set aside laws that are of a general nature, in accordance with the principle lex speciale derogat lex generale.  Article 40 Chapter VIII EL which stipulates matters regarding investigations is followed by Chapter IX regarding criminal penalties, Article 41 to Article 48.  In addition to this, the general elucidation, and it must be noted that the general elucidation applies to all of the articles in the EL, contains the “subsidiary principle”.  In other words, the matter regarding investigations and the subsidiary principle as found in the EL serves as lex speciale and cause the procedural law provisions as found in the LCP and other statutes become inapplicable. 
Article 40 EL regulates the existence of a Civil Service Investigator (PPNS) whose scope of work, duties and responsibilities are in respect of environmental matters.  The PPNS as an investigator is in line with the concepts and provisions of Article 6 paragraph (1) LCP which defines an “Investigator” as (a) a Police officer and (b) certain civil service officials who are given specific authority by statute.  At the same time, the existence of the PPNS is also provided for in the Police Law Article 14 f of Law No. 2 of 2002 regarding the Police. Then, Article 40 paragraph 2 EL regulates the authority of the PPNS in an environmental case investigation.  Finally, regarding the investigator and his authority, these are stipulated in a joint decree of KLH-the Police-Attorney General and KLH Decree 2004:77A (see, appendix E.2).  It is stressed there that an investigation on an environmental issue is carried out by a One Roof Integrated Team and a Secretariate at the KLH office.  Consequently, because by law this case is not an ordinary crime but a dispute (a crime in the field of environment), then in accordance with the regulations described above, the PPNS in this case the Integrated Team has the authority or is the one that should take the lead in carrying out the investigation and in preparing the BAP as the basis of a Bill of Indictment.  However, in this case, the Public Prosecutor’s Bill of Indictment is prepared on the basis of a BAP prepared by an investigator of the National Headquarters of the Police which does not comply with the procedural law that must be followed.  In other words this Bill of Indictment was prepared on the basis of an illegal investigation and must therefore be declared inadmissible (see, Article 156 paragraph 1 in conjunction with Article 143 paragraph 2 b of the LCP).

4.
In an environmental dispute the application of the “subsidiary principle” is mandatory, which has been followed up by the Public Prosecutor with technical guidelines but in fact was not applied by the Public Prosecutor as evidenced by the existence of this Bill of Indictment
Environmental Law, as stipulated in the EL, is a new regime of legal rules which is a subset of Public Administration Law.  Environmental Law as a new regime of legal rules can be concluded from the EL itself, namely: “This law (i.e. the EL) contains environmental law.  Apart from this, this law will be a foundation for evaluating and adapting all applicable laws and regulations.” (see, general elucidation EL  point 7 paragraph 4).  As a new regime of legal rules that is of a special nature, it stipulates further how an environmental dispute is to be resolved.  In the general elucidation of the EL, it is stated that as a support to administrative law, the application of criminal law continues to attend to the subsidiary principle, namely that criminal law should be used if sanctions in other fields of law, such as administrative penalties and civil penalties and alternative environmental dispute resolution are not effective and or the level of blameworthiness of the relevant party is relatively serious and or the result of the activity is relatively large and or the action gives rise to social unrest  (see, general elucidation, point 7, sixth paragraph EL-97).

To be exact, as stipulated by the Attorney General’s office in a more technical stipulation that must be observed, it is stated that in carrying out an investigation, the subsidiary principle must be applied.  Meaning, that if there is suspicion of a violation of the environmental law, this must be followed by an administrative action, if this is not effective, by ADR.  If both measures are not successful then by a civil claim.  Finally, if all of these are not effective, the ultimate remedy is the criminal law process (see, Jampidum 60/E/Ejp/01/2002 dated 29 January 2002, Appendix E.3). Thus the legal action to resolve an environmental issue, from the point of view of the Accused hearing is sequential and gradual: administratitive, then civil claim, ADR and criminal process as the ultimate remedy, these are alternative in nature, not cumulative.
In this “environmental dispute” case, the above subsidiary principle was applied incorrectly, and did not follow the EL and the Attorney General’s guideline.  Furthermore, using a strange process that has no valid legal basis, namely a cumulative resolution process in various fora.  One of which is the Bill of Indictment which the Accused is now facing.  The mistake, which, to be exact, takes the form of this Bill of Indictment, if it is left unattended will increase the losses suffered by the Accused.  As discussed earlier above, in this environmental dispute, in addition to naming PT NMR as an accused, it is also, at the same time, put in a position as a defendant at the South Jakarta District Court, and both actions are initiated by the Public Prosecutor.  While [it is known that], the importance of compliance with the subsidiary principle becomes more pronounced in the PT NMR case because the Government has contractually bind itself to PT NMR to resolve disputes by mediation or arbitration (see, COW, Article 21) and not by a bill of indictment.
Additionally, the Government also publicly stated that it will resolve the civil claim by out of court settlement, thus an alternative dispute resolution method is being employed (see, newspaper clipping Appendix E.5).  This indicates that the environmental dispute is being resolved by employing all available legal methods in an overlapping manner.  Is this a matter that is relevant to be presented in this objection?  The answer is it is very relevant because, first, the court actions must comply with the procedures set forth under the EL and LCP, second, under the LCP an investigation must respect the basic human rights of each person (see, elucidation of Article 5 in conjunction with Decree of the Minister of Justice No. M.01.PW.07.03 of 1982 regarding LCP implementing guidelines, Appendix- E.6).  This is because the two punishments in respect of one action is a violation of basic human rights, which is more fundamental that the legal right itself.
Under the subsidiary principle, criminal law should serve as the ultimate remedy only.  Although it is possible that criminal law can be directly applied, this is more of an exceptional and extra-ordinary nature such that there must be a particular condition must be present namely (i) administrative penalties are not effective, (ii) civil penalties are not effective, (iii) ADR is not effective and or “the level of blameworthiness of the relevant party is relatively serious and or the result of the activty is relatively large and or the action gives rise to social unrest”.  However, as we can see from the Bill of Indictment this condition is not present. In fact the Bill of Indictment merely mention that as a result of pollution “members of the Dusun Buyat community suffers itchiness”; a disease that is truly not an extraordinary disease. Itchiness is common to all people.  
Honourable Panel of Judges,

At the same time, the person who first reported this criminal case to the Police has withdrawn her report (see, Appendix E.7).  The same goes for a civil claim that was submitted by an NGO, this has been withdrawn at the mediation stage at the South Jakarta District Court (see, Appendix E.8).  Finally, neither an administrative penalty nor a written notice has ever existed, while if one looks at the Government’s authority, in this case  KLH, under the EL, it has a large role, the EL uses the phrase “preemptive, preventive, and proactive” (see, Article 10 point (e)). Because, environmental management is an integrated effort to preserve environmental functions which covers planning policy, exploitation, development, maintenance, reparation, supervision and control of the environment (see, Article 1 point (2) EL).  In relation to this, if there is a breach of law on this matter, the Government, in this case KLH, can revoke the [relevant] business permit (see, Article 27 EL-97) or order an environmental audit (see, Article 29 EL-97).  However, all this has never occurred before the existence of the Bill of Indictment.  
To the contrary, to be exact, the PROPER program which is an instrument of the KLH and which is of an imperative nature, not of voluntary nature, to encourage companies in managing the environment using positive image instruments, for companies that apply good environmental performance, and negative image instruments for those with a substandard environmental performance.  The positive image incentive uses color rating indicators: gold, green, and blue, and the image disincentive uses color rating indicators red and black.  A red rating for “businesses and or activities which has performed pollution and or environmental damage control but has not yet reached the minimum conditions as provided for under the prevailing laws” and a black rating  for businesses and or activities which has not yet implemented any meaningful pollution and or environmental damage control.  
There are many companies that are of red or black rating in the PROPER program but are not indicted by the Public Prosecutor (see, “Sekilas PROPER, dulu, sekarang and masa mendatang, terbitan deputi Bidang Pengendalian Dampak Lingkungan Sumber Institusi”, Kementerian Lingkungan Hidup, 2005 Appendix E.9).  One can clearly see that the law must not only be correct and be implemented honestly and impartially, but as stated in point 3 a of the general elucidation of the LCP stipulates “equal treatment of each person before the law without discrimination of treatment”.
Honourable Panel of Judges,

The Bill of Indictment prepared out of investigations that did not observe the proper legal requirements as provided for under the subsidiary principle and at the same time is publicly known to have not been made correctly, honestly and to have been made in breach of the principle of equality before the law, then the Panel of Judges as the source of protection must declare that this Bill of Indictment is void by operation of law or at least inadmissible.

5.
The BAP of the police investigator which covers the police report, and of the investigator, the suspect’s testimonial, testimonials of experts and witnesses that are the basis of the Bill of Indictment  were not prepared in accordance with the relevant laws.
Before the Bill of Indictment was submitted to this court, there was already a process completed.  The process is called a preliminary process.  As the case is one that is not a case regarding a complainable crime (delik aduan), it is initiated by the presence of a Police report or “LP” (see, LP No. Pol. LP/247/VII/2004/SIAGA-I Appendix E/I-10).  Based on this LP, an investigation was carried by the National Headquarters of the Police (“Mabes Polri”) which resulted in several minutes of investigation (“BAP”). Based on the BAP of the Investigator, the Public Prosecutor formulated and submitted the Bill of Indictment which was read at this court.  Because the court must comply with the laws and basic human rights, including when trying this case, the question is whether the BAP, which is the basis for the Bill of Indictment, is valid? If it is not valid, what is the legal consequence?  On the subject of the preliminary process, this will be described in detail below, to allow the honorable panel of judges to examine and consider whether, during the objection examination stage, the Public Prosecutor’s Bill of Indictment satisfies the formal and material requirements in accordance with Article 143 of the LCP.
5.1 
Police Report  (“LP”)

The LP which is the basis for the investigator from Mabes Polri to carry out investigations is one that was initiated by a dr. Jane Pangemanan.  In her report, she in essence stated that “as a result of disposal of tailings by PT Newmont Minahasa Raya into Buyat Bay since 1999, the local community whose daily livelihood depended on the waters of Buyat Bay suffered health problems and itchiness on the skin, some cause the sufferer to become disabled, and to die”.  However dr. Jane Pangemanan subsequently withdrew the report and stated that the “LP was premature because it has never been scientifically, comprehensively, and completely proven in detail, on whether the disease suffered by part of the Pantai Buyat community members was the result of the mining activities of PT Newmont Minahasa Raya”.  As a matter of fact, it was admitted that there were no evidence of any pollution (see, LP rescission letter Appendix E.11).  By the revocation of the LP then formally the “preliminary evidence” (see, Article 1 point (2), Article 21 paragraph (1)) which is the basis to carry out an investigation and the basis for the use of force are no longer valid.  In other words the investigator has violated the principle of presumption of innocense and did not meet their legal obligation consistent with the principle of legality and basic human rights because at the same time it applied the use of force: detention, travel ban and compulsory reporting (see, Article 5 in conjunction with Article 7 and their elucidation in conjunction with Kepmenkeh No. M.14. PW.07.03 of 1983) 

5.2
Regarding the Investigator 
As described earlier above, if the ultimate remedy is to be applied, -quod non- the investigation in an environmental crime should have been performed by the One Roof Integrated Team.  As an Investigator as stipulated in the Joint Decree, the Integrated Team should also be the one that carried out the detention (see, SEMA, 1983:15). Because, first, the joint decree was prepared based on the Police Law, the Prosecutor Law and the EL so that under Article 7 paragraph 4 Law No. 10 of 2004 regarding the Preparation of Laws and Regulations, it is a source of law, second, the Mabes Polri investigator in this case has imposed a travel ban on the individual suspects on the basis of another joint decree (see, Joint Decree of the Minister of Justice, the Attorney General and the Chief of Police No. M.01.II.01.02.Th.1988 No. Kep/008/JA/2/1998 No. KEP/01/II1988 regarding Direct Request from the Police to Immigrations in Emergency Situtations to Impose a Travel and Entry Ban upon a Suspect, Appendix E.12), third, the pre-trial review decision, which by law immediately becomes legal and binding, but now is in the process of a judicial review (Appendix E.13), confirmed that the Joint Decree is a source of law.
5.3 The Suspect
The suspect in this case is PT NMR as Accused I represented by Richard Bruce Ness and an individual namely Richard Bruce Ness himself only because of his possition as President Director.  Article 46 EL stipulates that a corporation that is an accused is represented by the management or if not by its management the Judge can order to have the management appear before him.  Meaning, that under the EL, PT NMR that has been named as the Accused, does not have to be represented by Richard Bruce Ness although he is one of the members of management. Because both of the accuseds are represented by one person, then this violates the principle of non self incrimination, namely that those who “jointly serve as accuseds” must provide testimonials (see, among other things Article 168 point b LCP).  In addition to this the identity of the Accused I was not stated in the Bill of Indictment but the identity of the Accused II which was unintentionally named as the representative of PT NMR.  The identity of the person representing and the person represented is totally different because the person representing cannot substitute for the legal consequences that may occur as a result of a legal decision.  Therefore, Article 143 paragraph (2) a in conjunction with Article 46 EL must be read as the identity of the legal entity PT NMR.  Because of this, the Bill of Indictment does not satisfy the formal requirement as stipulated in Article 143 paragraph (2) point a of the LCP namely “a Public Prosecutor shall prepare a bill of indictment which shall be dated and signed and which shall contain: the full name, place of birth, age or date of birth, gender, nationality, address, religion and occupation of the suspect.”
5.4
The Legal Obligation of the Investigator to Examine Witnesses and Experts of the Accuseds which have been requested to the Mabes Polri Investigator but has never been examined and their statements are not included in the BAP as a basis for the Bill of Indictment
The LCP stipulates that it is the right of a suspect to obtain information that is beneficial from witnesses and experts.  The LCP also stipulates that if the suspects so requires they should also be heard. Article 65 LCP reads, “A suspect or an accused is entitled to present a witness and or a person who has a specific expertise for the purpose of giving information that is beneficial for him”.  Article 116 paragraph 3 and 4 LCP reads, paragraph 3: “in the examination of the suspect, he is asked whether he wants witnesses that may be beneficial for him to be heard, and if he does, this is to be recorded in the minutes of investigation”.  Paragraph 4 stipulates: “in the event of the occurrence of paragraph (3) the investigator must summons and examine the said witnesses”. Although written requests have been given, (see, written request to present expert and witnesses, Appendix-E.14) to have witnesses and experts be examined and documents be submitted as evidence, all of which are to be made part of the BAP, these were never responded to.  The BAP of Richard Bruce Ness of 21 Desember 2004 in answering question No. 17 namely “Whether there are any other information relating to the investigation upon you as a person that acts for and on behalf of the the corporation PT Newmont Minahasa Raya that you wish to add?” It was replied with: “Yes, namely that: a. To support the statement and information or examination of this case, PT Newmont Minahasa Raya request the examination of witnesses who are beneficial and experts as indicated in the list which I have prepared and submitted”.  However up to the day when the Bill of Indictment was formulated on the basis of the BAP and read out, the witnesses and experts and documents have never been examined and was never made part of the facts and evidence in the BAP.
5.5 BAPs do not contain all the evidence gathered
In the gathering of evidence, the investigator has examined the former State Minister for the Environment, Nabiel Makarim.  However, the relevant minutes of investigation was not found in the result of the investigation or BAP, as seen from the dossier delivered by the Public Prosecutor to the Court.  Therefore the Bill of Indictment is based on BAPs that are incomplete, so that it is inadmissible as a basis for to make charges.

As a legal fact, the Bill of Indictment from the preliminary process as described above are (1) because the LP has been withdrawn, there is no basis to say that there is “preliminary evidence”, (2) the investigation performed by the Mabes Polri investigator of this environmental dispute (crime) is contrary to the One Roof Joint Decree, (3) the subsidiary principle was not observed and was applied incorrectly, namely by allowing overlapping to take place, (4) naming Richard Bruce Ness as representing the corporate accused and simultaneously in his own name violates the principle of non self incrimination as provided for among other things in Article 168 point b LCP, (5) the witnesses and experts requested to be examined by the Accuseds were never examined and their information were not included in the BAP.  Therefore the Bill of Indictment which is the basis for this trial was prepared in violation of statutory provisions, as provided for in Article 3 LCP.  In other words,  the BAP was prepared without complying with the requirements of the EL in conjunction with LCP and basic human rights provisions.  Therefore, the BAP is the result of an investigation that is void by operation of law and therefore cannot be used to prepare the Bill of Indictment which will be part of a process to enforce the law and uphold justice, noting the heading “In the Interest of Justice Based on the One Almighty God”.  Therefore, the Bill of Indictment must be made void or at least be declared inadmissible.

6.
The Bill of Indictment, to be exact, is a Bill of Indictment that is not accurate, not clear and not complete under Article 143 paragraphs (1) and (2) points (a) and (b) LCP.
The Bill of Indictment has been prepared in an inaccurate, unclear and incomplete manner, contrary to Article 143 LCP, in respect of the crime that is being accused.  Therefore such a bill of indictment is “void by operation of law” pursuant to Article 143 paragraph (3) LCP. Article 143 reads: “(1) A public prosecutor shall bring an action before a district court with a request that the case be promptly adjudicated, acccompanied by a bill of indictment; (2) A public prosecutor shall prepare a bill of indictment which shall be dated and signed and which shall contain: a. The full name, place of birth, age or date of birth, gender, nationality, address, religion, and occupation of the suspect; b. An accurate, clear and complete explanation of the offense of which accusation is made, stating the time and place where the offense was committed. (3) The bill of indictment which does not satisfy the provisions as intended by (2) letter b shall be void by operation of law”.
6.1.
The Bill of Indictment is inaccurate because: 
(i)
The indentity of PT NMR as an Accused in the Bill of Indictment is not found or stated instead that of the person who represents it in accordance with  Article 143 paragraph 2 a.  Because a criminal liability under the prevailing laws cannot be delegated or represented and therefore the identity of the liable party must be clearly stated in the Bill of Indictment so that there is no mistake as to who will be the subject of the execution thereof, error in persona;  
(ii)
The investigation was not performed by a One Roof Integrated Team pursuant to Article 40 EL in conjunction with the Joint Decree in conjunction with the LCP so that the result of the investigations in the form of BAPs that serve as the basis for the current Bill of Indictment is an action by the investigator that does not accord with the law, and must therefore be declared illegal; 
(iii)
The investigation and the prosecution did not apply and in fact violated the subsidiary principle under the EL and the Prosecutor’s mandatory internal guideline;
(iv)
Naming Richard Bruce Ness as a representative of the legal entity PT NMR as the Accused I and simultaneously representing himself as Accused II is a violation of the principle of non self incrimination adopted by the LCP so that this Bill of Indictment, which breaches the principles of the LCP, is void by operation of law.
(v) The time of the occurrence of the crime (tempus delicti) is not accurate and is obscure because the Bill of Indictment states that the crime occurred “within the time frame between October 1997 and 2004”, while in fact PT NMR had commenced exploration activities in 1994 and production in 1996 by placing tailings on the seabed.  If the reason is that the EL is used as the basis for the Bill of Indictment is Law No. 23 of 1997, this is wrong, because Article 49 EL stipulates that the EL [Law No. 23 of 1997] will only take effect 5 years afterwards, namely in 2002.  Furthermore, because there is no difference between the activities and or placement of tailings before and after 1997 from all the activities of PT NMR which pursuant to the EL then such formulation of the tempus delicti is obscure (obscurum lebellum).   Therefore the Bill of Indictment must be declared to be one that is not accurate;
(vi) The Indictment applied a quality standard that should have been stipulated by a government regulation not by a letter or a decree of the Minister of Environment.  However, the Bill of Indictment on page 39 applies the tailing standard quality based on a Minister of Environment decree under Kepmen LH No.Kep-51/MENLH/10/1995 and letter of the Minister of Environment/Chairman of Bappedal No.B1456/BAPEDAL/07/2000 dated 11 July 2000.  The Ministerial decree and letter is not binding to the public or at least to this case, because the stipulation of a environment standard quality must be in form of government regulation as implementing regulation of Article 14 paragraph (2) of the EL which states: “The provision regarding environmental quality standard, the prevention and rectification of pollution and the rehabilitation of its capacity shall be regulated by way of a government regulation.”  Therefore, it explicitly mentions the form [of legislation], namely a government regulation or “GR”, and not by a minister letter or decree.   
To be exact, the Minister of Environment Letter/Chairman of Bapedal letter No. B1456/BAPEDAL/07/2000 dated 11 July 2000 that is by hierarchy is subordinated to the Government Regulation in accordance with the legality principle, may not be used as the basis to prosecute and or later to punish the Accused because it does not fulfil the requirement under Article 14 paragraph (2) of the EL in conjunction with Article 7 paragraph (1) Law No.10 of 2004 regarding the Formation of Laws.  Based on this, the entire Indictment that applies the quality standards [that are used] as parameters under a letter of Minister of Environment/Chairman of BAPEDAL mentioned above, must be set aside.  In other words, the Bill of Indictment that applies such letter is an indictment that is not accurate and therefore must be considered void by operation of law or at least be declared inadmissible.    
(vii) The formulation of the Bill of Indictment on B3 waste and its permits is contradictory.  The primary indictment in page 43 third paragraph in essence states that PTNMR did not have a license to dispose B3 wastes and that its operational activity was not adjusted to the provision of Article 18 of GR No.19 of 1999.  However, in its subsequent elaboration on the same paragraph, the Indictment also concedes that PTNMR had been allowed to dump tailings into Buyat Bay based on a letter from the MoE/Chairman of Bapedal No. B1456/BAPEDAL/07/2000 dated 11 July 2000.  The drafting of the Bill of Indictment, which contains contradicting statements, means that the Bill of Indictment is not accurate.  Because, if PT NMR’s tailings constitute B3 waste, it is impossible that the MoE/Head of Bapedal issued a letter that allowed the Accused I to dispose of tailing into the sea.  Therefore it is impossible that after the GR coming into effect in 1999, then in 2000 the MoE allowed PTNMR to dispose tailings into the sea.  It is a legal fact that the MoE/Head of Bapedal actually issued a letter that allowed the Accused I to dispose of tailings into the Buyat sea, thereby proving that the Bill of Indictment itself admitted that the tailings is not B3 waste.  Therefore the Bill of Indictment one that is not accurate.
(viii) The Bill of Indictment incorrectly defined the consequence of pollution because there has never been a regulation and or a regional regulation regarding the designation of Buyat Bay.  Referring to the definition of pollution as stipulated under Article 1 subparagraph 12 EL, must create an effect that result in the environment not being able to function in accordance with its designation.  To be clear on thismatter, Article 1 sub 12 reads, “Environmental pollution is the entry or the entering into of living creatures, substances, energy, and/or other components into the environment by human activities with the result that its quality decreases to a certain level which causes the environment not to be able to function in accordance with its designation.”
Referring to Article 1 point 12 EL the description in the Bill of Indictment should have should have formulated what part of the environment that “is not able to function”, but the indictment instead merely mentions “resettlement of community members” as a result of the pollution and this is not found in the investigation result or BAP. In reality, the news on “resettlement of community members” is post factum which means that it happened after the investigation of this case was completed.  As a consequence, from the description given in the Bill of Indictment regarding the relocation of community members, one can conclude that the Bill of Indictment was prepared based not only on the BAPs of the investigator in this case, but also based on sources of information outside the BAPs, this has no justification under the criminal procedure law.   Therefore, it gives a strong a legal basis for the Accused to request the court to declare the Bill of Indictment to be void by operation of law.  

Furthermore, without any description [in the Indictment] of any law that regulates the designation of Buyat Bay, then the Bill of Indictment does not have a purpose to achieve in the prosecution process.  While the designation of the sea is something that can objectively proven by a regulation, as provided in the elucidation of Article 4 GR No.19 of 1999 regarding the Pollution Control and/or Damage to the Sea: “the sea water quality standard is determined based on its designation, among other things: sea water quality standard for tourism and recreation (for bathing, swimming, and diving); sea water quality standard for conservation of floral natural resources and its ecosystem.  While the standard criteria for the damage to the sea is determined based on the physical condition of the sea, among other things: coral reefs, mangrove, and overflowed fields”.  In other words, it is recognised under the  environmental law the concept of  “a designation of spatial layout” which also includes the designation of sea that must be determined in one legislation.  With this stipulation, it can be known not only  the designation that has certain criteria, but also the criteria of damage.      
That the designation of this spatial layout must be based on a stipulation, can also be seen in paragraphs b and c statutory consideration of Law No.24 of 1992 on Spatial Planning which state as follows: b. “That the management of diverse natural resources on land, at sea and on air, must be performed in a coordinated and integrated way with human resources and man-made resources in a pattern of sustainable development by developing spatial layout in an integrated environment...”; c. “That the laws and regulations relating to the utilization of space have not accommodated the demands of the progress in development so that it is necessary to lay down the law on spatial layout”.
Furthermore on “spatial layout”, the following are quoted from several legal articles that continue to be relevant, namely Article 1 paragraph (1), Article 9 paragraph (1), Article 10 paragraph (2) and Article 21 paragraph (5) of Law No.24 of 1992 on Spatial Layout which read as follows: Article 1 paragraph (1) “Space is a place which encompasses space on land, space at sea…”. Article 9 paragraph (1) “The spatial layout of the Provincial/First Level Regions and Second Level Regions/Regencies/Municipalities, in addition to space on land, also encompasses the space at sea and the space on air up to a certain extent as stipulated by laws and regulations”.  Article 10 paragraph (2) “The spatial layout of rural regions and urban regions shall be established to: a. Improve the function of rural regions and urban regions…”. b. Compose the utilization of spatial layout … ”.  Article 21 paragraph (5) “The Spatial Layout Plan of the Provincial/First Level regions is stipulated in a regional regulation”.
The Bill of Indictment does not describe whether there is a determination on the designation of Buyat Bay as there should have been as quoted above.  Consequently, pollution as referred to in Article 1 point 12 EL will not be found in this trial because there has never been a determination regarding such designation. 
(ix) The Bill of Indictment is wrong regarding the definition of “surface water” referred to in Article 43 paragraph (1) EL.  The indictment has not been accurate, applying the phrase surface water to sea water.  PT NMR, the Accused I, has received approval from the Government of the Republic of Indonesia to place tailings on the seabed.  The approval of the Government can be seen from the approval given to the AMDAL which describes the technical method of tailings placement on the sea bed so as not to cause pollution, or at least consistent with the projections of the AMDAL.  However, what is accused against the Accused is Article 43 paragraph (1) EL which reads as follows: “Any person in violation of applicable legislation releases or disposes of substances, energy and/or other components which are toxic or hazardous onto or into land, into the atmosphere or surface water, imports, exports, trades in, transports, stores such materials, operates a dangerous installation, while knowing or with good reason to suppose that the action can give rise to environmental pollution and/or environmental damage or endanger public health or the life of another person shall be subject to a maximum of 6 (six) years imprisonment and a maximum fine of Rp300,000,000.” Also Article 44 paragraph 1 which reads as follows: “Any person who in violation of prevailing laws and regulations, due to their negligence commits an action as meant in Article 43, shall be subject to a maximum of 3 (three) years imprisonment and a maximum fine of Rp100,000,000 (one hundred million Rupiah).”
As described above, PT NMR, the Accused I, disposed of tailings not on surface water but on to the seabed.  Surface water has been defined in several pieces of legislation as follows.  Article 1 (a)  Joint Decree of the Minister of Public Works and the Minister of Mines and Energy No.04/Kpts/1991, No.0076/k/1001/M.PE/1991 regarding the Usage of Water and or Source of Water for Mining Activities including Oil and Gas Minng and Geothermal which reads:  “...Surface Water is any water which originates from sources of water which are found above the surface of land including sea water that is used on land.”  Article 1 paragraph (3)  Water Resources Law No.7 of 2004 states:  “Surface Water is water that is found within layers of soil or rock beneath the surface of land.”
Therefore, the Bill of Indictment that cannot distinguish between “surface water” and “sea water” and which will serve as the basis for the prosecution is the Bill of Indictment which is not accurate so that it must be void by operation of law or be declared inadmissible.
(x) The Ecological Risk Assesment (ERA) study is not a regulation but has nonetheless been implemented by PT NMR, the Accused I, and approved by the Government of the Republic of Indonesia. 

The concept of an ERA study as a legal obligation is not stipulated in the prevailing laws and regulations of the Republic of Indonesia.  The ERA study is found in the Letter of the Minister for the Environment/Chairman of Bapedal No.1456/BAPEDAL/07/2000, but is used in the Bill of Indictment as a legal basis to prosecute the Accused.  As described earlier above, a letter of the Minister does not include in the form of legislation that can be a source of law on the basis of the hierarchy of laws under Law No.10 of 2004.  Therefore the ERA study is not a new form of regulation and therefore the contents thereof is not a legal norm which creates a legal obligation and be a basis to prosecute.

Although the ERA study is not a legal obligation, the Accused I has performed it in good faith, as admitted in the Bill of Indictment, page 9.  In fact, the ERA study that was performed by the Accused I on the basis of a request, has also received approval of the Government of Indonesia.  That the result of the ERA study has been delivered on 11 January 2001 has never been declared rejected by the Government.  Therefore, by law, through systematic intepretation, it is automatically accepted, by virtue of Article 16 GR No.27 of 1999.  Article 16 paragraph (2), paragraph (3) and paragraph (4)  GR No. 27 of 1999 which read as follows.  Paragraph 2  “A decision on the evaluation of term of reference as meant in paragraph (1) must be given by the responsible agency, within a maximum period of 75 (seventy five) business days as of the date of receipt of the term of reference …” etc.   Paragraph 3  “If the responsible agency does not issue a decision within the period referred to in paragraph (2), the responsible agency will be considered as having received …” etc.  Paragraph (4)  “The responsible agency must reject the term of reference as meant in paragraph (2) if the plan for the location of the implementation of the business and/or activity located within an area where is not suitable with a regional layout plan”.
6.2.
The Bill of Indictment is not clear, because:

(i.) The publicly known legal fact that at the same time the Public Prosecutor also submitted a civil claim where the Defendant I is the Accused I and the Defendant II is the Accused II.  The basis of the claim is unlawful act under the EL which is the same as the basis of this Bill of Indictment.  Including, in this matter, an administrative penalty as provided for in Article 47 EL.  The prosecution and or the requirement to be liable such as this falls under the category of “not clear” in purpose and will make the Accused to be far from the truth and justice, which should have instead been protected by the Prosecutor as this is his duty and obligation;
(ii.) Besides this, the Bill of Indictment contains, on the one part page 10 of the Bill of Indictment stated that PT NMR does not hold a permit to dispose of tailings on the sea bed, but on the other hand on pages 4 and 10 states that PT NMR has committed a violation of the parameters stipulated in a Letter of the MoE/Chairman of Bapedal No. B1456/BAPEDAL/07/2000 dated 11 July 2000.  The Bill of Indictment is not clear if an indictment is made for not holding a permit but at the same time the parameters stated in the permit is declared to have been violated by the Accused I;
(iii.) Besides this, the indictment regarding pollution refers to mercury (Hg) and arsenic (As) as referred to in pages 3, 10, 11, 20, 28, 29, 36, 37, 45, 46, 54, 63, 64, 72.  The fact that the Bill of Indictment repeatedly state the exceedances in respect of metals such as iron (Fe), cyanide (CN), and copper (Cu), on pages 4-8, 13-16, 21-25, 30-34, 39-43, 48-52, 57-61, 66-69 are not relevant to be mentioned.  Therefore the Bill of Indictment was formed inaccurately and is obscure.
6.3 
Letter of Indictment is not complete because:
(i) 
the testimonials of the former Minister of the Environment Nabiel Makarim was taken out from the BAPs, and therefore do not constitute as legal facts of the Bill of Indictment;

(ii)
at the same time the information not found in the BAPs, namely regarding the “relocation of community members”, is found in the Bill of Indictment, therefore such a Bill of Indictment is legally invalid and cannot be a basis for the trial to proceed;

(iii)
witnesses and experts and documentary evidence favorable to the Accused, and evidentiary letters have been submitted to the investigator, and is by law the statutory duty of the investigator to examine and their testimonials be included in the BAPs and included as legal facts regarding the crime in the Bill of Indictment, were not included in the BAP and therefore the information therein could not be the basis for the formulation of the Bill of Indictment as required under Article 65 in conjunction with Article 116 paragraphs (3) and (4) of the LCP.  Therefore the Bill of Indictment which does not include the testimonials, by law cannot be used as the basis for further prosecution and must be declared inadmissible.  

7.
Request:  The Bill of Indictment is Void by Operation of Law or be Declared Inadmissible
Honourable Panel of Judges,

Based on the above arguments, the legal arguments are clear and complete that the Bill of Indictment that was submitted and read in the previous court session in respect of PT NMR as the Accused I cannot be used as the basis to examine this environmental dispute, which was unilaterally turned into a criminal case by this Bill of Indictment.  In view of this we request that the Bill of Indictment be declared “void by operation of law” or at least be declared inadmissible because it does not comply with Article 156 paragraph (1) in conjunction with Article 140 paragraph (1) in conjunction with Article 143 paragraph (2) points a and b in conjunction with paragraph (3) of the LCP, with all its consequences.

Manado, 19 August  2005

Yours faithfully, Defence Counsel for PT NMR, the Accused I
Luhut M.P. Pangaribuan
H. J. J. Mangindaan

Rahmat S. S. Soemadipradja
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